Rule 1.15. Safekeeping Property

(a)

(b)

(c)

(d)

(e)
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Alawyer shall hold property of clients or third persons that is in a lawyer's possession
in connection with a representation separate from the lawyer's own property. Funds
shall be kept in a separate account maintained in the state where the lawyer's office is
situated, or elsewhere with the consent of the client or third person. Other property
shall be identified as such and appropriately safeguarded. Complete records of such
account funds and other property shall be kept by the lawyer and shall be preserved for
a period of five years after termination of the representation.

A lawyer may deposit his or her own funds reasonably sufficient to maintain a nominal
balance in a client trust account.

A lawyer shall deposit into a client trust account legal fees and expenses that have been
paid in advance, to be withdrawn by the lawyer only as fees are earned or expenses
incurred.

Upon receiving funds or other property in which the client or third person has an
interest, a lawyer shall promptly notify the client or third person. Except as stated in
this rule or otherwise permitted by law or by agreement with the client, a lawyer shall
promptly deliver to the client or third person any funds or other property that the client
or third person is entitled to receive and, upon request by the client or third person,
shall promptly render a full accounting regarding such property.

When in the course of representation a lawyer is in possession of property in which two
or more persons (one of whom may be the lawyer) claim interests, the property shall be
kept separate by the lawyer until the dispute is resolved. The lawyer shall promptly
distribute all portions of the property as to which the interests are not in dispute.

Except as provided in paragraph (g) of this rule, a lawyer or law firm shall create and
maintain an interest-bearing trust account for clients' funds which are nominal in
amount or to be held for a short period of time so that they could not earn income for
the client in excess of the costs incurred to secure such income (hereinafter sometimes
referred to as an “IOLTA account”) in compliance with the following provisions:

(1) Client funds shall be deposited in a lawyer's or law firm's IOLTA account unless
the funds can earn income for the client in excess of the costs incurred to secure
such income. A lawyer or law firm shall establish a separate interest-bearing trust
account for clients' funds which are neither nominal in amount nor to be held for a
short period of time and which could earn income for the client in excess of costs
for a particular client or client's matter. All of the interest on such account, net of
any transaction costs, shall be paid to the client, and no earnings from such
account shall be made available to a lawyer or law firm.

(2) No earnings from such an IOLTA account shall be made available to a lawyer or
law firm.

(3) The IOLTA account shall include all clients' funds which are nominal in amount or
to be held for a short period of time.

(4) AnIOLTA account may be established with any financial institution (i) authorized
by federal or state law to do business in Indiana, (ii) insured by the Federal
Deposit Insurance Corporation or its equivalent, and (iii) approved as a depository
for trust accounts pursuant to Indiana Admission and Discipline Rules, Rule 23,
Section 29. Funds in each IOLTA account shall be subject to withdrawal upon
request and without delay and without risk to principal by reason of said
withdrawal.

(5) Participating financial institutions shall maintain IOLTA accounts which pay the
highest interest rate or dividend generally available from the institution to its non-



(6)

7)
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IOLTA account customers when IOLTA accounts meet or exceed the same
minimum balance or other account eligibility qualifications, if any. In determining
the highest interest rate or dividend generally available from the institution to its
non-IOLTA accounts, eligible institutions may consider factors, in addition to the
IOLTA account balance, customarily considered by the institution when setting
interest rates or dividends for its customers, provided that such factors do not
discriminate between IOLTA accounts and accounts of non-IOLTA customers, and
that these factors do not include that the account is an IOLTA account. All interest
earned net of fees or charges shall be remitted to the Indiana Bar Foundation (the
“Foundation”), which is designated in paragraph (i) of this rule to organize and
administer the IOLTA program, and the depository institution shall submit
reports thereon as set forth below.

Lawyers or law firms depositing client funds in an IOLTA account established
pursuant to this rule shall, on forms approved by the Foundation, direct the
depository institution:

(a) toremit all interest or dividends, net of reasonable service charges or fees, if
any, on the average monthly balance in the account, or as otherwise
computed in accordance with the institution's standard accounting practice,
at least quarterly, solely to the Foundation. The depository institution may
remit the interest or dividends on all of its IOLTA accounts in a lump sum;
however, the depository institution must provide, for each individual IOLTA
account, the information to the lawyer or law firm and to the Foundation
required by subparagraphs (f)(6)(B) and (f)(6)(C) of this rule;

(b) to transmit with each remittance to the Foundation a statement showing the
name of the lawyer or law firm for whom the remittance is sent, the rate of
interest applied, and such other information as is reasonably required by the
Foundation;

(c) totransmit to the depositing lawyer or law firm a periodic account statement
for the IOLTA account reflecting the amount of interest paid to the
Foundation, the rate of interest applied, the average account balance for the
period for which the interest was earned, and such other information as is
reasonably required by the Foundation; and

(d) towaive any reasonable service charge that exceeds the interest earned on
any IOLTA account during a reporting period (“excess charge”), or bill the
excess charge to the Foundation.

Any IOLTA account which has or may have the net effect of costing the IOLTA
program more in fees than earned in interest over a period of time may, at the
discretion of the Foundation, be exempted from and removed from the IOLTA
program. Exemption of an IOLTA account from the IOLTA program revokes the
permission to use the Foundation's tax identification number for that account.
Exemption of such account from the IOLTA program shall not relieve the lawyer
and/or law firm from the obligation to maintain the property of clients and third
persons separately, as required above, in a non-interest bearing account.

The IOLTA program will issue refunds when interest has been remitted in error,
whether the error is the bank's or the lawyer's. Requests for refunds must be
submitted in writing by the bank, the lawyer, or the law firm on a timely basis,
accompanied by documentation that confirms the amount of interest paid to the
IOLTA program. As needed for auditing purposes, the IOLTA program may
request additional documentation to support the request. The refund will be
remitted to the appropriate financial institution for transmittal at the lawyer's
direction after appropriate accounting and reporting. In no event will the refund
exceed the amount of interest actually received by the IOLTA program.



(2)

(9) All interest transmitted to the Foundation shall be held, invested and distributed
periodically in accordance with a plan of distribution which shall be prepared by
the Foundation and approved at least annually by the Supreme Court of Indiana,
for the following purposes:

(a) to pay or provide for all costs, expenses and fees associated with the
administration of the IOLTA program;

(b) to establish appropriate reserves;
(c) to assist or establish approved pro bono programs as provided in Rule 6.6;

(d) for such other programs for the benefit of the public as are specifically
approved by the Supreme Court from time to time.

(10) The information contained in the statements forwarded to the Foundation under
subparagraph (f)(6) of this rule shall remain confidential and the provisions of
Rule 1.6 (Confidentiality of Information), are not hereby abrogated; therefore the
Foundation shall not release any information contained in any such statement
other than as a compilation of data from such statements, except as directed in
writing by the Supreme Court.

(11) The Foundation shall have full authority to and shall, from time to time, prepare
and submit to the Supreme Court for approval, forms, procedures, instructions
and guidelines necessary and appropriate to implement the provisions set forth in
this rule and, after approval thereof by the Court, shall promulgate same.

Every lawyer admitted to practice in this State shall annually certify to this Court,
pursuant to Ind.Admis.Disc.R. 2(f), that all client funds which are nominal in amount
or to be held for a short period of time by the lawyer or the lawyer's law firm so that
they could not earn income for the client in excess of the costs incurred to secure such
income are held in an IOLTA account, or that the lawyer is exempt because:

(1) thelawyer or law firm's client trust account has been exempted and removed from
the IOLTA program by the Foundation pursuant to subparagraph (f)(7) of this
rule; or

(2) thelawyer:
(a) 1isnotengaged in the private practice of law;

(b) is not engaged in the private practice of law in Indiana that involves holding
client or third party funds in trust;

(¢) does not have an office within the State of Indiana;

(d) isajudge, attorney general, public defender, U.S. attorney, district attorney,
on duty with the armed services or employed by a local, state or federal
government, and is not otherwise engaged in the private practice of law;

(e) 1isacorporate counsel or teacher of law and is not otherwise engaged in the
private practice of law;

(f) has been exempted by an order of general or special application of this Court
which is cited in the certification; or

(g) compliance with paragraph (f) would work an undue hardship on the lawyer
or would be extremely impractical, based either on the geographic distance
between the lawyer's principal office and the closest depository institution
which is participating in the IOLTA program, or on other compelling and
necessitous factors.

(h) Inthe exercise of a lawyer's good faith judgment in determining whether
funds of a client can earn income in excess of costs, a lawyer shall take into
consideration the following factors:
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the amount of interest which the funds would earn during the period
they are expected to be deposited;

the cost of establishing and administering the account, including the
cost of the lawyer's services, accounting fees, and tax reporting costs and
procedures;

the capability of a financial institution, a lawyer or a law firm to
calculate and pay income to individual clients;

any other circumstances that affect the ability of the client's funds to
earn a net return for the client; and

the nature of the transaction(s) involved. The determination of whether
a client's funds are nominal or short-term so that they could not earn
income in excess of costs shall rest in the sound judgment of the lawyer
or law firm. No lawyer shall be charged with an ethical impropriety or
other breach of professional conduct based on the good faith exercise of
such judgment.

The Foundation is hereby designated as the entity to organize and administer
the IOLTA program established by paragraph (f) of this rule in accordance
with the following provisions:

®

(2)

(3)

4)

(5)

(6)

The Board of Directors of the Foundation (the “Board”) shall have
general supervisory authority over the administration of the IOLTA
program, subject to the continuing jurisdiction of the Supreme Court.

The Board shall receive the net earnings from IOLTA accounts
established in accordance with paragraph (f) of this rule and shall make
appropriate temporary investments of IOLTA program funds pending
disbursement of such funds.

The Board shall, by grants, appropriations and other appropriate
measures, make disbursements from the IOLTA program funds,
including current and accumulated net earnings, in accordance with the
plan of distribution approved by the Supreme Court from time to time
referenced in subparagraph (f)(9) of this rule.

The Board shall maintain proper records of all IOLTA program receipts
and disbursements, which records shall be audited or reviewed annually
by a certified public accountant selected by the Board. The Board shall
annually cause to be presented to the Supreme Court a reviewed or
audited financial statement of its IOLTA program receipts and
expenditures for the prior year. The report shall not identify any clients
of lawyers or law firms or reveal confidential information. The
statement shall be filed with the Clerk of the Supreme Court and a
summary thereof shall be published in the next available issue of one or
more state-wide publications for attorneys, such as Res Gestae and The
Indiana Lawyer.

The president and other members of the Board shall administer the
IOLTA program without compensation, but may be reimbursed for their
reasonable and necessary expenses incurred in the performance of their
duties, and shall be indemnified by the Foundation against any liability
or expense arising directly or indirectly out of the good faith
performance of their duties.

The Board shall monitor attorney compliance with the provisions of this
rule and periodically report to the Supreme Court those attorneys not in
compliance with the provisions of Rule 1.15.



(7) Inthe event the IOLTA program or its administration by the Foundation
is terminated, all assets of the IOLTA program, including any program
funds then on hand, shall be transferred in accordance with the Order of
the Supreme Court terminating the IOLTA program or its
administration by the Foundation; provided, such transfer shall be to an
entity which will not violate the requirements the Foundation must
observe regarding transfer of its assets in order to retain its tax-exempt
status under the Internal Revenue Code of 1986, as amended, or similar
future provisions of law.

Comment

[1] A lawyer should hold property of others with the care required of a professional
fiduciary. Securities should be kept in a safe deposit box, except when some other form of
safekeeping is warranted by special circumstances. All property that is the property of clients or
third persons, including prospective clients, must be kept separate from the lawyer's business and
personal property and, if monies, in one or more trust accounts. Separate trust accounts may be
warranted when administering estate monies or acting in similar fiduciary capacities. A lawyer
should maintain on a current basis books and records in accordance with generally accepted
accounting practice and comply with any recordkeeping rules established by law or court order.
See, e.g., ABA Model

Financial Recordkeeping Rule.

[2] While normally it is impermissible to commingle the lawyer's own funds with client
funds, paragraph (b) provides that it is permissible when necessary to maintain a nominal
balance in the account. Accurate records must be kept regarding which part of the funds are the
lawyer's.

[3] Lawyers often receive funds from which the lawyer's fee will be paid. The lawyer is not
required to remit to the client, funds that the lawyer reasonably believes represent fees owed.
However, a lawyer may not hold funds to coerce a client into accepting the lawyer's contention.
The disputed portion of the funds must be kept in a trust account and the lawyer should suggest
means for prompt resolution of the dispute, such as arbitration. The undisputed portion of the
funds shall be promptly distributed.

[4] Paragraph (e) also recognizes that third parties may have lawful claims against specific
funds or other property in a lawyer's custody, such as a client's creditor who has a lien on funds
recovered in a personal injury action. A lawyer may have a duty under applicable law to protect
such third-party claims against wrongful interference by the client. In such cases, when the third-
party claim is not frivolous under applicable law, the lawyer must refuse to surrender the property
to the client until the claims are resolved. A lawyer should not unilaterally assume to arbitrate a
dispute between the client and the third party, but, when there are substantial grounds for
dispute as to the person entitled to the funds, the lawyer may file an action to have a court resolve
the dispute.

[5] The obligations of a lawyer under this Rule are independent of those arising from
activity other than rendering legal services. For example, a lawyer who serves only as an escrow
agent is governed by the applicable law relating to fiduciaries even though the lawyer does not
render legal services in the transaction and is not governed by this Rule.

[6] A lawyers' fund for client protection provides a means through the collective efforts of
the bar to reimburse persons who have lost money or property as a result of dishonest conduct of
a lawyer. Where such a fund has been established, a lawyer must participate where it is
mandatory, and, even when it is voluntary, the lawyer should participate.



